SERVED: January 8, 1993
NTSB Order No. EA-3768

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 6th day of January, 1993

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-10765
V.

DAVI D C. ANDERSON,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

On Decenber 4, 1990, Adm nistrative Law Judge Jimry N
Cof f man i ssued an oral order disnissing,' on the Administrator's

notion, respondent's appeal from an order suspending his private

'I'n addition to granting the notion to disnmiss, the | aw
judge affirnmed the Admnistrator's order. Since, however, no
evi dence had been introduced in support of the order of
suspension, the |aw judge |acked authority to affirmit. See,
e.g., Administrator v. Wells, NTSB Order No. EA-3742 (served
Novenber 25, 1992)(Decision of law judge a nullity to the extent
it upheld charges with respect to which no evidence had been
of fered).
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pilot certificate for 90 days.? The basis for the disnissal was
respondent’'s failure to appear at the tinme and place schedul ed
for the evidentiary hearing on the charges in the suspension
order. In his appeal, respondent asks that his case be
reinstated for a new hearing in light of what he believes to be
hi s under st andabl e confusi on over where the hearing was to be
held. W will deny the request.?

Respondent appears to have arrived at the hearing site only
10 to 20 mnutes after his hearing was schedul ed to begin.
However, because the respondent was not present in the hearing
room when his case was called, the |law judge dism ssed it and
reconvened anot her hearing, begun earlier that day, in a case
t hat woul d have been continued until after the conpletion of
respondent's hearing had he appeared on tinme. Al though counsel
for the Adm nistrator, on | eaving the hearing roomshortly after
the dism ssal, spoke to respondent when he arrived and suggested
that he speak to the |aw judge during a break or at the
conclusion of the reconvened hearing to explain why he was | ate,
there is no indication in the record that respondent ever
attenpted to contact, or succeeded in talking to, the | aw judge,

or that the | aw judge was ever even aware that the respondent had

The Administrator's suspension order alleged violations of
sections 91.90(a)(1),91.90(d), and 91.9 of the Federal Aviation
Regul ati ons.

3The Adnministrator has filed a response in opposition to the
appeal. Although the Adm nistrator had earlier filed a notice of
appeal in the case, we assune that that filing was in error, as
the | aw judge granted the relief the Adm nistrator sought by his
notion to dism ss.
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bel atedly showed up in the hearing room

Respondent nmakes no argunent that the law judge erred in
di sm ssing his case, and he does not challenge the sufficiency or
accuracy of the notice he received giving the address for the
hearing. Rather, his request for another opportunity for a
hearing rests on his apparent belief that he should be excused
for not appearing on tinme for the first one. W do not agree.
The possibility that respondent woul d have appeared on tinme if he
had not m stakenly gone initially to the U S. Courthouse next to
the federal building in which his case was to be heard m ght be
relevant if the notice of hearing was the source of respondent's
confusion. However, the notice clearly specified that the
hearing would be in the P.J. K K Federal Building. Thus, we are
unabl e to conclude that respondent’'s assunption that the
courtroomfor his hearing would be in the federal courthouse
provi des good cause for excusing his delay in reaching the
correct |ocation.

ACCORDI NGLY, I T IS ORDERED THAT:
The respondent's appeal is denied.

VOGT, Chairman, COUGHLIN, Vice Chairnman, LAUBER and
HAMVERSCHM DT, Menbers of the Board, concurred in the above

opi nion and order. Menber HART submtted the follow ng
concurring statenent.



4

DI SSENTI NG STATEMENT BY ME-3
FOR NOTATI ON NO. 5933
Decenber 17, 1992

D ssent by Menber Hart: Tinely attendance at hearings in
unquestionably essential to the fair and efficient operation of
our certificate action appeal process, and | agree that failure
to attend hearings on tinme should not be taken lightly.

In the instant case, however, | do not agree that the appeal
shoul d be dismssed. It would not be unreasonable for a
| ayperson to think that an adversarial matter such as this one
woul d be heard in a courthouse, and because Respondent clearly
had no incentive to go the wong building intentionally, |
believe that going to the U S. Courthouse instead of the Federal
Bui | di ng next door did not reflect an undue | ack of diligence.

After he went to the wong building, he nmade reasonabl e
efforts to find out pronptly where he was supposed to be, and he
went to the correct place as soon as he found out where that was.
| nasnmuch as he tried to appear (as opposed to ignoring the appeal
al together), and his original m stake and subsequent correction
efforts were not unreasonable, | believe that he had good cause
for being late, and his | ateness shoul d not be punished with a
sanction as severe as dism ssal when there are other | ess severe
sanctions that could have been inposed for Respondent’s | ateness
wi t hout denying himthe right to be heard on the nerits.



